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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
LUKE CARR,
Defendant-Appellant.

NO. 44924
Payette County Case No.
CR-2016-1563

RESPONDENT'S BRIEF

Issue
Should Carr’s appeal be dismissed because he waived his rights to appeal his
sentence and to file a Rule 35 motion?

Carr’s Appeal Should Be Dismissed Because He Waived His Rights To Appeal His
Sentence And To File A Rule 35 Motion
Pursuant to a plea agreement, Carr pled guilty to aggravated DUI, fleeing or
attempting to elude a peace officer, and possession of methamphetamine, and the state
dismissed a number of other charges and agreed to make certain sentencing
recommendations.. (R., pp.73-79.) As part of the plea agreement, Carr specifically
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agreed to waive both his “right to appeal this case and subsequent sentence” and his
“right to file a motion to reduce or amend [his] sentence pursuant to Idaho Criminal
Rules, Rule 35.” (R., p.77.) The district court accepted Carr’s pleas and imposed a
unified sentence of 10 years, with four years fixed, for the aggravated DUI conviction,
and unified sentences of five years, with two years fixed, for both the felony eluding and
possession of methamphetamine convictions; the court ordered that the sentences for
aggravated DUI and possession of methamphetamine run concurrently with each other,
but that the sentence for felony eluding run consecutively to the sentence for
aggravated DUI. (R., pp.95-97.) Carr filed a notice of appeal timely from the judgment
of conviction. (R., pp.123-27.) Carr also filed a Rule 35 motion for a reduction of
sentence, which the district court denied.

(Motion for Correction or Reduction of

Sentence, ICR 35, pp.1-5; Order Denying Motion for Reduction of Sentence, pp.13-15
(Augmentations).)
“Mindful that he waived his right to appeal his sentence” Carr nevertheless
asserts that his sentence is excessive in light of his family support, his drug abuse and
mental health issues, and his purported remorse and acceptance of responsibility.
(Appellant’s brief, pp.4-7.) Additionally, “[m]indful” that he “waived his right to file a Rule
35 motion,” Carr argues that the district court abused its discretion when it denied his
motion for a reduction of sentence in light of his “family situation,” his claim that he “has
employment waiting for him,” and his desire for treatment. (Appellant’s brief, pp.7-8.)
Carr’s appeal should be dismissed because he specifically waived his rights to appeal
his sentence and to file a Rule 35 motion for reduction of his sentence. (R., p.77.)
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The waiver of the right to appeal as a component of a plea agreement is valid
and will be enforced if it was made voluntarily, knowingly and intelligently. State v.
Murphy, 125 Idaho 456, 872 P.2d 719 (1994).
On appeal, Carr acknowledges that he waived his rights to appeal his sentence
and to file a motion for a reduction of sentence. (Appellant’s brief, pp.4, 7.) At the guilty
plea hearing, the district court specifically discussed with Carr the fact that he was
waiving his right to appeal and, ultimately, found that Carr had entered his pleas
knowingly, intelligently and voluntarily.

(11/18/16 Tr., p.10, L.19 – p.12, L.5, p.17,

Ls.17-19.) Carr does not challenge this determination on appeal. To allow an appellate
challenge in these circumstances would allow Carr to evade the waiver provisions in his
plea agreement. Because Carr specifically waived his rights to appeal his sentence and
to file a motion for a reduction of sentence, his sentencing challenges are waived and
his appeal should be dismissed.

Conclusion
The state respectfully requests that this Court dismiss Carr’s appeal because he
waived his rights to appeal his sentence and to file a Rule 35 motion for a reduction of
sentence.

DATED this 4th day of October, 2017.

__/s/_Lori A. Fleming __________
LORI A. FLEMING
Deputy Attorney General
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ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 4th day of October, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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